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1. BETWEEN INTERNATIONAL AMBITIONS AND THE PRESERVATION OF
AUTONOMY

Despite the absence of a clear provision in the Treaties, and despite the focus on the «autonomy» of
a ‘new legal order’ inr eatly case law?, the legal order of the Union is widely identified as wnonist in its
relation to public international law? Indeed, the EU does not seem to have a problem with allowing
binding international norms to become part of its legal order. One observer even noted the Union’s
«good mternational citizenshipy’. Arguments are usually drawn from Arucle 216 (2) TFEU —which
provides that international agreements concluded by the Union are binding upen the mnstimtions of the
Union and on its Member States— as well as from case law*. Indeed, after an initial petiod in which the
Courts’ emphasis was laid on 2 strengthening of the autonomous nature of the Community, beginning
in the early 1970%, international treaties were considered to form «an integral part of Community law»’,
and it was argued that international law ranked between primary and secondary law®. This status of
international law is not restricted to international agreements (including mixed agreements”), but also
holds true for customary law®, and secondary international law deriving from international agreements
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such as Association Council decisions’. Furthermore, it is clear that separating international law from
the Union’s legal order would neglect its role as «a “tool” or “asset” for the Eutopean Union and its
member states, when developing the agenda of European integration». And, finally, the interplay
between international and Furopean law also may be important to understand from the reverse effect:
the influence of EU law on the international legal order!.

Indeed, the new Furopean Treaties reflect the extended international ambitions of the EU, inter alia
laid down in new provisions on «external action» and a new role in global governance (cf. Art. 3, 5
TEU). Paradoxically, this «internationalisation» of the EU goes hand in hand with a renewed interest in
the EU’s autonomy. The question of the relationship between the EU legal order and the international
legal order has been raised ever since the Court held that the Community was to be seen as «a new legal
order of international law»™. And indeed, in this new legal order, EU legal norms could collide with
international norms. Recent case law, in very different areas (tanging from Mox Plant or Kadi to, more
recently, PFOS) made us aware of the implications of the stronger international presence of the EU, in
particular in relation to the existing external competences of the Member States. In PFOS, the question
was raised to what extent Member States are constraint in their actions under international law by the
fact that they are not only states, but also (or pethaps above all) Member States of the EU. Obviously,
this question was not new and lies at the heart of almost all struggles in EU extetnal relations law, but
in this case no inter-institiutional agreement was concluded and no formal EU decisions were taken
which would prima facie restrain MS from exercising their own competences under international treaty
law as we know from previous case law™. Indeed, the duty of cooperation — post Lisbon known as the
duty of sincere cooperation— was stretched a bit further®. At the same time the case pointed cleatly to
the limits of «procedural and substantive obligations of the Member States as loyal members of the
Union when acting as contracting parties in their own right» when we do not want to undermine the
very existence of separate competences of the Member States'.

The BITs (Bilateral Investment Treaties) cases analysed by Angelos Dimopoulos also undetline the
idea that new external terrains are being developed by the EU". The EU’s presence in the field of
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foreign investment not only forms an example of new international ambitions, but ironically also
triggered the traditional reflex: an acceptance of the authority of international law, but at the same time
a preservation of the autonomy of EU law. Although the cases differ from the above mentioned PFOS
case, they seem to reflect a similar trend: exclusivity by stealth'.

2. THE FUTURE OF SHARED COMPETENCES

‘The outcome of the BITs cases is that all (over 1000) BITs will have to be renegotiated in order to
prevent incompatibilities with EU law. As Dimopoulos indicates, the long-term objective of the EU is
to replace Member State BITs with EU Investment Agreements. In the meantime an authorization
system should combine the validity of the BITs that were concluded on the basis of international treaty
law with the primacy of EU law. Dimopoulos rghtfully questions whether the Investment Regulation
protocol will ensure legal certainly, since it renders the future of existing BITs uncertain.

It is indeed the need for primacy of EU law that undermines existing competences Member States
enjoy both under EU law and under international law. Where, traditionally, Member States are not
priori pre-empted from rule-making in an area of shared competence, the BITs cases reveal a number of
Member States obligations even when the EU itself has not legislated. The reason being the
«hypothetical incompatibility» of existing international agreements with EU law". The Court argued
that even a perceived —but not yet materialized— conflict between the international agreements and
EU law would lead to a violation of the capital movement provisions in Art. 307 EC (now Art. 351
TFEU). The incompatibilities could jeopardise the future exercise of EU competences. In that sense,
the judgments indeed continue «the trend set by the ECJ in its Mox Plant and Kadi judgments by first
decoupling the international law obligations from the EU law obligations and subsequently
subordinating the former from the lattem®.

As in earlier case law, in the BITj cases the Court does not simply deny the relevance of international
law, but it claims that it cannot be used in this case. Indeed, the fact that the EU has powers «on a
matter which is identical to or connected with that covered by an earlier agreement concluded between
a Member State and a third country, reveals the incompatibility with that agreement where, first the
agreements does not contain a provision allowing the member State concerned to exercise its rights and
to fulfil its obligations a s a member of the [EU] and, second, there is also no international law
mechanism which makes that possible»®'.

This is indeed the complex conflict we face. By arguing that international law itself does not offer
solutions, the Court has no choice but to preserve the autonomy of EU law by limiting Member States’
traditional competences under international law, and by doing so it also hindets the exetcise of shared
competences and thus also reinterprets primary EU law.

Dimopoulos argues that 2 narrow reading of the judgments would render the outcome of the cases
more comprehensible. In that interpretation Member States’ international agreements are incompatible
with EU law only when they preclude the future exercise of EU competence, so that a7y measure taken
by the EU under a relevant power-conferring provision is conflicting with the Member States’
obligations. While there are certainly reasons to opt for this interpretation, the language used by the
Court is more worrisome and could also be read as a hostile take-over by the EU of both Member
states competences and international (treaty) law. After all, it is not at all clear that the BI'Ts would in
fact be incompatible with EU law, as long as EU competences have not been exercised. In these cases
the Member States argue that an incompatibility could only exist after the EU had actually adopted the
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measures. Moreover, in case of an actual conflict, international treaty law offets mechanisms to deal
with this situation (such as suspension, renegotiation, or ultimately denouncement of the agreements, in
line with the rebus sic stantibus doctrine). The question indeed is whether a hypothetical conflict could be
seen as an compatibility, in particular taking into account the consequences Member States enjoy in
an area of shared competence.

In that sense, the arguments used by the Court may have more general implications, as they are
partly based on an interpretation of the principle of sincere cooperation, which guides the exercise of
shared competences in general”. While Dimopoulos’ narrow interpretation would indeed offer a way
out of the dilemma that any other intetpretation would serously affect the very nature of shared
competences, it is difficult not to sec the BITs cases as part of a more general trend to limit the
traditional freedom of Member States to make way for the more outspoken international ambitions the
EU displays since the Lisbon Treaty.

3. CONCLUSION: NEW QUESTIONS

As one observer asked: «Why is the EC} so concerned by the increasing influence of international
law that it considers such a sweeping and preemptive protection of the autonomy of the EU legal ordet
necessary™™ Is it the fear that the exclusive jurisdiction is undermined, for instance by the international
arbitral tribunals foreseen in many of the BITs? Or is it because the EU’s new international ambitions
by definition call for a reassessment of the external competences Member States enjoy? The latter
seems indeed relevant. As Dimopoulos describes, the BITs are to be renegotiated to ensure their
compatibility with FU law and in the long run they will probably be replaced with HU Investment
Agreements.

This will have consequences for the relationship between international law and EU law as Member
States” international competences may be further restraint on the basis of not only ongoing but also
future EU action. One may regard this as a logical consequence of the (external) coming of age of the
EU. Yet, new questions armse: 1. Internally: how far can the principle of sincere cooperation be
stretched without turning existing shared competences into a mere theoretical notion?; 2. Externally: to
which extent 1s international law well enough developed to allow the EU to take over state-like
functions (e.g. in relation to the law of treaties, diplomatic law and the law on international
responsibility)? In doctrinal analysis it may be wise to take these rwo questions together to allow for a
smooth transition. '
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