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14.1 Introduction

The United Kingdom has frequently indicated that Brexit should not lead to a complete
detachment from the European Union’s foreign, security and defence policy,' but that
in this area EU membership should be replaced by a new security partnership, ‘that is
deeper than any other third country partnership and that reflects our shared interests,
values, and the importance of a strong and prosperous Europe’.? In fact, given the —
perceived — more intergovernmental nature of the Common Foreign and Security Policy
(CFSP),? a continued participation in this policy area is often seen as easier to realise
than participation in certain parts of the internal market.* This may have been the reason
that in the view of the UK, the CFSP would not become part of a possible
Comprehensive Free Trade Agreement and that the shape and form of the foreign
security policy partnership was left open: ‘Many policy areas — for example foreign
policy or immigration policy — are for the UK Government to determine, within a
framework of broader friendly dialogue and cooperation between the UK and the EU:
they do not require an institutionalised relationship.’® The EU, on the other hand, aimed
at including foreign and security policy issues in a comprehensive partnership with a
unified governance structure,® and in the ‘Draft text of the Agreement on the New
Partnership with the United Kingdom’ of March 2020, the ‘Security Partnership’ was
indeed presented as one of the chapters.’

The wish to stay connected to CFSP may stand in stark contrast to the well-
documented attempts by the UK to prevent any further integration in that area. The UK
has a long history of blocking new initiatives to further integrate CFSP into the Union’s
legal order.® The somewhat peculiar situation of CFSP being the only policy area (apart
from the European Neighbourhood Policy, ENP) in the Treaty on the European Union
(TEU) rather than in the Treaty on the Functioning of the European Union (TFEU) was
presented by the then British Foreign Minister Miliband in a victorious manner:
‘Common foreign and security policy remains intergovernmental and in a separate
treaty. Importantly ... the European Court of Justice’s jurisdiction over substantive
CFSP policy is clearly and expressly excluded.”®



Despite the fact that ‘keeping CFSP intergovernmental’ and ‘keeping the Court
out’ has in the end not proven to be very successful,!” the very perception of an
intergovernmental CFSP renders it logical for the UK to continue participating, despite
the fact that it has left the EU. With a view to the UK position paper on continued
participation in CFSP, it has even been observed that ‘in stressing the UK’s contribution
to the CFSP and ability to project its own priorities and set the debate ... the document
seems as though it is a case for being part of the EU, rather than setting out a “new”
arrangement.’!! Indeed, many of these documents read as a plea for a full opt-in and
CFSP is presented as one of the ‘cherries’ that can easily be picked without too much
of an institutional hassle. In other words, the UK seems to be aiming at a relationship
that would perhaps best be characterised as ‘friends with benefits’.!?

Indeed, EU foreign policy did not play a major role in the referendum
campaign,'? and, overall, the UK has always been quite supportive of the agreed CFSP
policies and decisions.'* It has been observed that the UK ‘long ago recognized the fact
that the EU is Britain’s “point of departure” when it comes to foreign policy rather than

’15 and that ‘it was generally strongly in the UK’s
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the first thing that Britain bumps into
interests to work through the EU in foreign policy’'® if only to ‘upload’ its own policy
preferences.!” The latter quote is from a UK position paper, that deserves to be quoted
more in length, as it clearly balances the advantages and disadvantages of UK

involvement in CFSP:

The key benefits included: increased impact from acting in concert with 27 other
countries; greater influence with non-EU powers, derived from our position as a
leading EU country; the international weight of the EU’s single market, including
its power to deliver commercially beneficial trade agreements; the reach and
magnitude of EU financial instruments, such as for development and economic
partnerships; the range and versatility of the EU’s tools, as compared with other
international organisations; and the EU’s perceived political neutrality, which
enables it to act in some cases where other countries or international organisations
might not.

Again according to the evidence, the comparative disadvantages of operating
through the EU are: challenges in formulating strong, clear strategy; uneven
leadership; institutional divisions, and a complexity of funding instruments, which
can impede implementation of policy; and sometimes slow or ineffective decision-
making, due to complicated internal relationships and differing interests. One
commentator summarised it thus: ‘The issue is not legal competence, but
competence in general.” Some argued that the EU is at its most effective when the
Member States, in particular the UK, France and Germany, are aligned and driving
policy.!®

Thus it might not have come as a surprise that the Political Declaration (PD) of
November 2018 (slightly revised in October 2019) on the future EU-UK relationship
foresees a ‘security partnership’, which ‘should comprise law enforcement and judicial



cooperation in criminal matters, foreign policy, security and defence, as well as thematic
cooperation in areas of common interest’.!” The PD continues by stating that ‘To this
end, the future relationship should provide for appropriate dialogue, consultation,
coordination, exchange of information and cooperation mechanisms. It should also
allow for secondment of experts where appropriate and in the Parties’ mutual interest.’%°
And, ‘The High Representative may, where appropriate, invite the United Kingdom to
informal Ministerial meetings of the Member States of the Union.”*! Where continued
participation in the Common Security and Defence Policy (CSDP) is concerned, ‘The
future relationship should therefore enable the United Kingdom to participate on a case
by case basis in CSDP missions and operations through a Framework Participation
Agreement.”?? In addition, continued collaboration is foreseen in projects of the
European Defence Agency (EDA),? the European Defence Fund (EDF), the European
Union Satellite Centre (EUSC) and in PESCO, the new permanent structured
cooperation arrangements, to strengthen defence cooperation between the Member
States.?* Some of these elements returned in the Draft Agreement of March 2020,%
which foresees a structured consultation on foreign policy, security and defence as well
as close cooperation on sanctions and the exchange of information. It also allows for
the participation of the UK in EU crisis management operations as well for involvement
of the UK in the activities of the EDA. And, despite the fact that ‘Brexit has thus far
proved to be a trigger in favour of greater development in Security and Defence’?® and
allowed the EU to take steps that were previously more difficult, some continued
involvement of a state with strong military potential and experience is also beneficial
for the EU.

Despite these clear intentions, and despite the fact that some third state
participation in CFSP and CSDP is indeed not uncommon (as we will see below) and
may provide a framework for the discussion with the EU, the more far-reaching close
cooperation in this area as envisaged by the UK raises a number of legal questions.
After all, the Treaties have established cooperation between the Union and its Member
States on foreign and security policy; no reference is made to any participation of third
states in this policy area. Quite the opposite, perhaps, as the treaty provisions underline
the need for consistency in many provisions?’ and impose a binding obligation of
coherence in EU external relations on the Union, connecting the list of policy objectives
in 21(2) TEU to each other and to the functioning of pertinent legal principles. CFSP is
clearly connected to many other external policies of the Union, including sanctions,
migration, trade, development, and environmental and energy policy. Moreover,
through the case law of the Court of Justice the obligation of loyalty has become directly
connected to the objective of ‘ensur[ing] the coherence and consistency of the action
and its [the Union’s] international representation’.?®

It will not be easy to uphold these rules and principles when participating third
states are not equally bound by them. In that respect it should also be remembered that



CFSP is a Union competence (e.g. Arts 24(1), 25 TEU, Art. 2(4) TFEU). In fact,
throughout Title V TEU (on CFSP) it is made clear that the Union is in charge, loyally
supported by the Member States (Art. 23(3) TEU). This also implies that for a well-
functioning CFSP, the application of the Union principles is essential.*’

While third state participation in CFSP and CSDP is far from unusual and
scenarios for a post-Brexit participation of the UK in the Union’s foreign, security and
defence policy have been researched,® the present chapter will address a number of key
legal questions related to the special position the UK has claimed in some of its position
papers, that would lead to a new security partnership ‘that is deeper than any other third
country partnership’.3! Section 14.2 will address the legal institutional possibilities and
obstacles. Section 14.3 will analyse the relevant provisions in the Withdrawal
Agreement (WA). This will be followed by an investigation into the options for third
country participation in CFSP (section 14.4) and CSDP (section 14.5) on the basis of
past experience. Section 14.6, finally, will be used to draw conclusions.

14.2 Legal institutional possibilities and obstacles

To start with the obvious: the term ‘common’ in Common Foreign, Security, and
Defence Policy refers to the Union and its Member States. Article 26(2) TEU entails a
general competence for the Council to ‘frame the common foreign and security policy
and take the decisions necessary for defining and implementing it on the basis of the
general guidelines and strategic lines defined by the European Council’. The Council,
in turn, ‘shall consist of a representative of each Member State at ministerial level, who
may commit the government of the Member State in question and cast its vote’ (Art.
16(2) TEU). The CFSP provisions do not foresee the participation of non-EU states in
the decision-making process. And, indeed, Article 28(2) TEU provides that the CFSP
Decisions ‘shall commit the Member States in the positions they adopt and in the
conduct of their activity’.’® In short, as also explained by the Comments on the
Council’s Rules of Procedure:

It should be noted that it follows from the system of the Treaties, and from Article
16 TEU in particular, that the representation of the governments of the Member
States of the Council is composed of nationals of the Member State concerned or,
in any event, of a national of one of the Member States of the European Union.
Therefore, the presence at a Council meeting of a national of a third State as a
member of the delegation of a member of the Council should be ruled out, as it
could be regarded by the other members of the Council as a factor which could
affect the decision-making autonomy of the Council.*

This also prevents that — on the basis of Article 4 of the Council’s Rules of Procedure —
‘a member of the Council who is prevented from attending a meeting may arrange to be
represented’ by a UK representative. Any attempt to provide a formal role to the UK in
CFSP decision-making would thus require a modification of the rules. This is not to say



that all forms of participation of the UK in CFSP and CSDP are excluded (sections 14.4
and 14.5 will explore some practice of third country participation in CFSP). In
institutional terms, several options have been discussed in the literature. First of all, the
treaties are silent on the presence of third countries during the EU decision-making
procedures. Yet, in the above interpretation offered by the Comments on the Rules of
Procedure, the presence of third states during Council — and European Council —
meetings seems excluded.’* At the same time, the Rules provide some leeway to invite
representatives of third countries to attend some of the Council’s work. In view of the
importance of this issue for a possible UK presence during Council meetings, the
Comments on the Council’s Rules of Procedure deserve to be quoted in length:

Participation in Council meetings must not be confused with the occasional
presence of representatives of third States or of international organisations, who
are sometimes invited as observers to attend certain Council meetings or meetings
of Council preparatory bodies concerning a specific item.

Article 6(1) CRP provides that ‘... the deliberations of the Council shall be
covered by the obligation of professional secrecy, except insofar as the Council
decides otherwise’. Under this article, the Council may, whenever it considers it
appropriate, decide by a simple majority to open its deliberations — or to disclose
their content, inter alia by forwarding documents — to certain persons (or categories
of persons).

The presence of observers must be authorised by the Council for a specific item
on the agenda. In this case, the Presidency must warn the Council members of this
fact in advance. In respect of this item, the Council (or the relevant preparatory
body) implicitly decides, by simple majority, to set aside the professional secrecy
provided for in Article 6(1). The observer must leave the room once the
deliberations on this item have ended, or when requested to leave by the
Presidency. The third-party observer may be invited by the Council Presidency to
state his or her views or inform the Council concerning the subject at issue.

From a legal point of view, the third party does not participate in the
deliberations leading to the taking of a decision by the Council, but simply provides
the Council with information which it can draw upon before taking its decision.

The same rules apply to meetings of the Council’s preparatory bodies. The
Presidency is responsible for organising the proceedings so as to preserve the
Council’s decision-making autonomy.*

With regard to the European Council, the regulatory provisions are (even) stricter as its
Rules of Procedure provide that

meetings in the margins of the European Council with representatives of third
States ... may be held in exceptional circumstances only, and with the prior
agreement of the European Council, acting unanimously, on the initiative of the
President of the European Council.*¢



Here, any presence of third countries during formal meetings seems to be fully excluded
and even meetings ‘in the margin’ of the European Council are subject to strict
conditions. However, despite the fact that for the UK being present at European Council
meetings might be important politically, the influence of this institution on key foreign
policy issues has been doubted.?’

But, what about the lower organs? While the same rules apply to ‘the Council’s
preparatory bodies’, participation of third states in the Political and Security Committee
(PSC) or in Working Parties has proven to be possible in practice, albeit not in Coreper
(the Committee of Permanent Representatives; see further below). At the same time,
the question is whether presence at informal Council meetings (e.g. so-called ‘Gymnich
meetings’ organised by the rotating Presidency) is also to be excluded. The PD on the
future relationship seems to leave this option open (see further below). In any case,
unless anything else is arranged, participation of the UK in specific CSDP bodies, such
as the European Institute for Security Studies, the European Defence Agency, and the
European Satellite Centre will have to be phased out.?®

While the above rules seem to underline that even on the basis of a special
agreement an observer status of the UK at Council or Coreper meetings would be in
conflict with primary law rules,*” such a status could perhaps be foreseen for the UK in
certain working parties.*® However, the EU does not seem to be in favour of any form
of ‘half-member’ status, let alone of voting rights for non-members.*! While former
High Representative Mogherini at the time seemed ready to explore these options,*? the
1dea met with some critics among other officials, even where observer status in the PSC
would be concerned.*

14.3 The Withdrawal Agreement

The WA — that was agreed upon between the EU and the UK in November 2018, was
revised in October 2019, and entered into force on 1 February 2020 — does not devote
too much text to CFSP, but basically extends the pre-Brexit situation during a transition
period (until 31 December 2020). The general starting point is the following: ‘Unless
otherwise provided in this Agreement, Union law shall be applicable to and in the
United Kingdom during the transition period’ (Art. 127(1) WA). The UK’s participation
in CFSP is, however, made dependent on what will be agreed upon in the future
relations agreement:

In the event that the Union and the United Kingdom reach an agreement governing
their future relationship in the areas of the Common Foreign and Security Policy
and the Common Security and Defence Policy which becomes applicable during
the transition period, Chapter 2 of Title V of the TEU [CFSP] and the acts adopted
on the basis of those provisions shall cease to apply to the United Kingdom from
the date of application of that agreement.**



It is interesting to note that, despite the general rule that nothing changes, the
participation of the UK in the so-called PESCO in defence matters is excluded;* the
UK can participate on an ‘exceptional basis’ only:

[FJor the purposes of Article 42(6) and Article 46 TEU and of Protocol (No 10) on
permanent structured cooperation established by Article 42 TEU, any references to
Member States shall be understood as not including the United Kingdom. This shall
not preclude the possibility for the United Kingdom to be invited to participate as
a third country in individual projects under the conditions set out in Council
Decision (CFSP) 2017/2315 on an exceptional basis, or in any other form of
cooperation to the extent allowed and under the conditions set out by future Union
acts adopted on the basis of Article 42(6) and Article 46 TEU.46

So, participation of the UK in PESCO as a third state will be possible ‘on an exceptional
basis’. In general, the possibility for third states to take part in PESCO projects was
already foreseen in Article 9 of the PESCO Decision.*’ In anticipation of a specific
Council Decision to that end, the Council furthermore recognised that

a third State could, and would need to, provide substantial added value to the
PESCO projects, contribute to strengthening PESCO and the CSDP and meet more
demanding commitments, while fully respecting the principle of decision-making
autonomy of the EU and its member states.*®

In addition to the future possibility of the UK to participate in specific PESCO
projects, the withdrawal agreement foresees the possibility to continue participation in
some of the CSDP institutions and operations,* including financial contributions.’® At
the same time, the UK will remain bound by CFSP Decisions, unless it makes ‘a formal
declaration to the High Representative of the Union for Foreign Affairs and Security
Policy, indicating that, for vital and stated reasons of national policy, in those
exceptional cases it will not apply the decision’. Yet, even in that case, the rule
continues to apply that it ‘shall refrain from any action likely to conflict with or impede
Union action based on that decision’.”!

The situation after the transition period will thus depend on what can be agreed
upon in the future relationship agreement. As we have seen, some hints may already be
found in the PD that was adopted alongside the WA. The general plan seems to be to
‘design flexible and scalable cooperation that would ensure that the United Kingdom
can combine efforts with the Union to the greatest effect, including in times of crisis or
when serious incidents occur’.>? To that end the Declaration inter alia also foresees that
the UK, upon invitation by the High Representative, join ‘informal Ministerial meetings
of the Member States of the Union’>* and that it participate ‘on a case-by-case basis in
CSDP and operations through a Framework Participation Agreement’.* While the
possibility to join informal meetings does as such not return in the Draft Agreement of
March 2020, the possibility of UK participation in CSDP missions is regulated in a



‘Protocol establishing a framework for the participation of the United Kingdom of Great
Britain and Northern Ireland in European Union crisis management operations’, that
would be attached to the final Agreement.>

The latter will certainly also be beneficial to the EU. The UK is one of only two
European states that have a nuclear capacity, it is one of the five spending 2 per cent of
its GDP on defence and it is a permanent member of the UN Security Council.*¢

14.4 Third country participation in CFSP
The institutional obstacles discussed above should not prevent the UK from any form
of participation in CFSP and CSDP. In fact, the participation of third states in these
policies and actions has become common practice and also seems to contribute to the
objective in Article 21 TEU that ‘The Union shall seek to develop relations and build
partnerships with third countries, and international, regional or global organisations
which share [its] principles.” Some third states — Norway and Iceland in particular —
take part in various theme specific Council working groups.’’” Candidate countries show
that it is even possible to be an observer in the PSC.>® However, the EU has no
experience in giving observer rights that include the right to speak and agenda making
to a non-EU member/non-candidate country in high-level formations such as the PSC,
Coreper or the Foreign Affairs Council. Apart from the legal obstacles discussed above,
granting such rights to the UK could also have political consequences. It has been
observed that it could open the door to similar requests from other non-EU members
such as Switzerland, Norway or Turkey (see also section 14.5). Moreover, it can
possibly create political tensions in certain other EU Member States, like Sweden or
Denmark, where Eurosceptic political parties could be tempted to push for ‘half-
member’ status.>

In practice, third country participation in CFSP currently takes place on the basis
of agreed frameworks for cooperation. Despite the fact that the future EU-UK foreign
and security cooperation will most likely have a different basis (e.g. a Protocol attached
to the overall cooperation Agreement, or a separate agreement), we will briefly mention
some examples as they have been part of the debate on the possible scenarios. The first
type of cooperation is formed by the EFTA/EEA (European Free Trade
Association/European Economic Area) agreements.®® While these agreements do not
formally include cooperation on foreign and security policy, the EU has the habit of
inviting EFTA/EEA countries to join EU statements and positions on foreign policy.®!
Furthermore, the EEA Council meets twice a year with representatives of the
Commission and the European External Action Service (EEAS). Representatives of the
European Council are present at those meetings as well as the representatives of the
rotating Council presidency. During this EEA Council meeting, foreign policy is openly
discussed while searching for consensus between the EU and the EEA nations.%?> The
EU—-Norway relationship serves as a good example of a continuous dialogue with the



EU on numerous foreign policy issues.®® This is done through a formal format that
consists of two meetings per year between the Norwegian foreign ministers and the
foreign minister of the EU. Additionally, there are several meetings where officials from
Norway meet together with their counterparts from Iceland and Lichtenstein in CFSP
working groups. So far Norwegian officials have participated in CFSP working groups
that operate in policy areas that Norway has an interest in, such as the Balkans, Russia,
anti-terrorism coordination and the Middle-East peace process. In the end, Norway is
invited to sign EU foreign policy statements and thus to align its position to that of the
EU.%* Norway’s policy is to join EU statements whenever possible.®> It has been
observed that ‘Norway has thus been involved in essentially all of the core aspects of
the EU CFSP’.%¢ Apart from Norway (and Iceland) as active CFSP participants,
Switzerland is worth mentioning as well. As a non-EEA EFTA member, Switzerland
joins the EEA Council meetings and regularly joins EU foreign statements and
participates in EU missions.%’

Third country participation in CFSP is also possible on the basis of a Partnership
and Cooperation Agreement (PCA). While some PCAs do not expressly refer to foreign
policy cooperation (e.g. the one with the Philippines), the EU-Ukraine PCA did as it
allowed Ukraine to join EU statements and positions as well as having high-level
dialogues at ministerial level and regular meetings at senior official level.®®

More comprehensive and in-depth cooperation is possible on the basis of an
Association Agreement (AA). In the more recent AA between the EU and Ukraine, for
example, Article 7 concerns cooperation on foreign and security policy and provides
that:

The Parties shall intensify their dialogue and cooperation and promote gradual
convergence in the area of foreign and security policy, including the Common
Security and Defence Policy (CSDP), and shall address in particular issues of
conflict prevention and crisis management, regional stability, disarmament, non-
proliferation, arms control and arms export control as well as enhanced mutually-
beneficial dialogue in the field of space.®

Similar cooperation can be found in a number of Stabilisation and Association
Agreements (SAAs).”” Thus, in the EU-Serbia SAA Article 10 provides for ‘an
increasing convergence of positions of the Parties on international issues, including
CFSP issues, also through the exchange of information as appropriate, and, in particular,
on those issues likely to have substantial effects on the Parties’ as well as ‘common
views on security and stability in Europe, including cooperation in the areas covered by
the CFSP of the European Union’.”! In general, candidate countries — which basically
are almost all countries that have signed an SAA — are invited to join Gymnich meetings
and participate as observers in the PSC.

More generally, the EU has gained experience with third country participation
in CFSP through its ENP. As the agreements are all tailor-made, they do not all deal



with foreign policy issues in the same manner. An example can be found in the EU-
Georgia Action Plan, which — as ‘Priority area 7° — mentions the goal to ‘Enhance EU—
Georgia cooperation on Common Foreign and Security Policy, including European
Security and Defence Policy. Georgia may be invited, on a case by case basis, to align
itself with EU positions on regional and international issues.’’?

Similar notions may be found in so-called Framework Agreements. Thus, Article
3 of the 2017 Agreement with Australia provides for political dialogues and cooperation
in the area of foreign policy,”® as does the Strategic Partnership Agreement with Canada,
that was negotiated alongside the Comprehensive Economic and Trade Agreement
(CETA).™

These examples reveal the experience of the EU with the participation of third
states in foreign and security policy. For the agreement that is currently under
negotiation between the EU and the UK, examples can be drawn from the many existing
agreements and arrangements.” In addition, ad hoc alignment with EU policies and
actions remains possible. This will be particularly relevant in relation to (existing and
new) sanctions.’¢

14.5 Third country participation in CSDP

Finally, apart from general CFSP cooperation, third country participation has proven to
be possible in military and civilian missions in the context of the CSDP. Around 45
non-EU countries have contributed troops to CSDP missions and operations
(approximately 30 if one detracts third countries that have since then become Member
States). Four non-EU countries have participated in EU Battlegroups: Turkey, Norway,
Ukraine and Macedonia.”” This has included, for example, all NATO (North Atlantic
Treaty Organization) members, and all EU candidate countries. The legal basis for such
cooperation has been a treaty in the form of a Framework Participation Agreement
(FPA) for more structural participation in CSDP missions, or a Participation Agreement
for ad hoc participation in a mission. These agreements are concluded in the form of
bilateral EU-only agreements on the basis of Articles 37 TEU and 218 TFEU.”® Thus,
for instance, the FPA with Turkey reveals the procedural rights of the participating
country:

The Republic of Turkey shall have the same rights and obligations in terms of day-
to-day management of the operation as European Union Member States taking part
in the operation, in accordance with the legal instruments referred to in Article 2(1)
of this Agreement.”

This principle returns in all FPAs. Third countries are not involved in drafting the
operations. They typically receive access to relevant documents once the participation
has been accepted by the PSC. In practice, third countries are expected and required to
accept the EU’s schedule and procedures, and ‘by nature, non-member states’



participation in EU operations requires a certain degree of acceptance of EU practices,
as well as a degree of subordination’ %

This latter point may be difficult for the UK to swallow, yet full participation in
the preparation and formation of CSDP missions through, inter alia, the Civilian
Committee, the EU Military Committee, the Politico-Military Group, the Civilian
Planning and Conduct Capability, and the EU Military Staff will be difficult to realise.
Apart from legal obstacles, other states that contribute extensively to CSDP missions —
such as Turkey — are expected to demand equal treatment.®! A possible starting point
may be offered by the position of Norway. Norway has contributed assets and personnel
to a large variety of CSDP missions and operations. This country currently has access
to a regular dialogue with regards to EU foreign and security policy. Moreover,
Norway’s agreement allows the country to join CSDP missions and operations, as well
as cooperation in the EDA. % Nevertheless, Norway struggles with similar decision-
shaping problems.®?

14.6 Conclusion

Despite the far-reaching ambitions of the UK to continue participating in the Common
Foreign, Security and Defence Policy — and its desire to be ‘friends with benefits’ —
legal questions arise as to the realisation of these ambitions.

The present contribution points to a number of restrictions in both EU primary
and secondary law to allow the UK to maintain its participation in the key decision-
making organs. This is not to say that all close cooperation will be excluded. The
existing regimes with other third countries provide ample examples of a possible
alignment of the UK with EU policies and the use by the EU of UK diplomacy and
capabilities. In a political sense, however, the legal restrictions imply that, as one
observer held: the ‘UK would have to accept a foreign policy role as a “rule taker” rather
than as a “rule maker”, and as a follower rather than as a leader’.®* This idea returned
in the Draft text of the Agreement that was presented by the EU in March 2020, which
not only provides that

The United Kingdom shall associate itself with the relevant Decision by which the
Council decides that the Union will conduct a crisis management operation, and
with any other Decision by which the Council decides to extend a crisis
management operation,

but even clearly underlines that ‘The contribution of the United Kingdom to an EU
crisis management operation shall be without prejudice to the decision-making
autonomy of the Union.’®?

Obviously, ongoing and future negotiations may lead to an unprecedented form
of cooperation in this area, but given both some primary law restrictions and political
positions taken by the EU,® any ‘half member’ status — with the UK participating in the



institutional set-up and decision-making process — will probably have to be excluded
(even) in the area of CFSP. Despite the obvious mutual benefits of a close cooperation
on foreign and security policy, legal requirements of consistency also support the notion
that CFSP cannot be the cherry to be picked. Over the years, the integration of CFSP
and other external relations policies has become more intense and general Union
principles largely apply to the CFSP regime. A renewed isolation of CFSP from other
EU external relations policies would not only be a high price to pay, but would also
violate key principles of Union law.
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